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lookout It appeared that the fireman called to the engineer that they were 
about to run into some stock, and the latter slackened his speed until a mule 
was seen to leave the track, when steam was again turned to the engine. An 
action was brought to recover for the death of a mule which was struck. Held, 
that the plaintiff should recover, and that the amount of damages should not be 
reduced in the proportion in which the act of the animal contributed to the 
injury, because the comparative negligence statute had no application to injury 
to personal property. Henderson & Mathis v. Hine (1920, Miss.) 83 So. 589. 

By what seems the weight of authority, it is the duty of those in charge of 
locomotives to keep a reasonable lookout for live stock on or near the tracks, 
not merely to exercise care after discovery to prevent injury thereto. Mobile 
and G. R. R. v. Caldwell (1888) 83 Ala. 196, 3 So. 445 ; Gulf, etc., R. R. v. Wash- 
ington (1892, C. C. A. 8th) 49 Fed. 347; see 24 L. R. A. (N. S.) 858, note. 
This seems to be the better rule, certainly where the presence of animals is to be 
anticipated, as where fields are unfenced. Greater liability is imposed if the 
animal is led to the track by attractive substances negligently exposed. Crafton 
v. Hannibal & St. Joseph R. R. (1874) 55 Mo. 580; Page v. North Carolina 
R. R. (1874) 71 N. C. 222. But the railroad's first duty is to passengers 
and that is paramount to their duty to avoid injury to animals on or near the 
track. Kirk v. Norfolk & W. R. R. (1896) 41 W. Va. 722, 24 S. E. 639; Bemis 
v. Conn. & P. R. R. (1869) 42 Vt 375. When animals have been discovered in 
time to avoid collision, blowing the whistle is not ordinarily enough ; the train 
should be brought to a stop if there is a reasonable apprehension that the animal 
will stay on, or go upon the track. Grimmell v. Chicago etc. R. R. (1887) 73 
Iowa 93, 34 N. W. 758; Little Rock etc. R. R. v. Trotter (1881) 37 Ark. 593. 
It is a matter of common experience that such classes of personal property as 
dogs and fowl will generally hurry to safety on the mere blowing of a whistle. 
So it is not necessary for the engine to come to a dead stop, where such an 
animal appears to be able to get off the track. Moore v. Charlotte etc. R. R. 
(1004) 136 N. C. 554 48 S. E. 822; Richardson v. Florida, etc. R. R. (1899) 
55 S. C. 334, 33 S. E. 466 ; Lewis v. N. S. R. R. (1913) 163 N. C. 33, 79 S. E 283 ; 
contra, James v. A. C. L. R. R. (1914) 166 N. C. 572, 82 S. E. 1026. The duty of 
an automobilist in regard to animals in the highway presents a somewhat dif- 
ferent question, for he can stop more quickly or swerve to one side of the road. 
Cf. James v. Railroad, supra. Some jurisdictions have by legislation made it a 
nuisance per se to allow certain animals at large in the highway, thus destroying 
this duty to stop. See (1916) 26 Yale Law Journal, 250; see (1020) 29 ibid., 
466. However, the courts uniformly avoid saying that there can be negligence 
by animals. They prefer to regard only the amount of fault in the defendant, 
measured by the intelligence and agility of which each class of animals is capable. 

Torts — Negligence — Business Visitors — Recovery by Fireman for In- 
jury. — The defendant brewery had constructed across its property a paved 
driveway leading to a stable in the rear. This driveway was used by the defend- 
ant and by those who had business with it. Back one hundred and fifty feet 
from the street, across half of this pavement, ran an unguarded coal hole. The 
plaintiff was chief of the local fire department. A fire occurred on the premises 
at night and the plaintiff, while answering the alarm, fell into the coal hole and 
sustained the injuries for which this action was brought Held, that the plaintiff 
should recover, because he had a privilege to be on the premises and the de- 
fendant owed him a duty to use reasonable care in keeping the premises safe. 
Hiscock, C. J. Collins and Elkus, J. J. dissenting. Meiers v. Fred Koch Brewery 
(1920, N. Y.) 127 N. E. 491. 

Persons who enter land on ordinary business at the express or implied invita- 
tion of the owner have a right to be protected against unsafe conditions of the 
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premises. Bennett v. Louisville & Nashville Ry. (1880) 102 U. S. 577; see 
(1918) 27 Yale Law Journal, 1086. A more appropriate name for these persons 
is business visitors. No duty to keep the premises safe is owed to trespassers or 
licensees. Cowen v. Kirby (1902) 180 Mass. 504, 62 N. E. 968. It has been gen- 
erally held that policemen and firemen are mere licensees. Lunt v. Post Printing 
& Pub. Co. (1910) 48 Colo. 316, no Pac. 203; see (1918) 27 Yale Law Journal, 
415; see 3 Shearman and Redfield, Negligence (6th ed. 1913) 1850; see Cooley, 
Torts (3d ed. 1906) 648. A duty toward them, however, may be imposed on the 
owner by statute. Parker v. Barnard (1882) 135 Mass. 116; Drake v. Fenton 
(1912) 237 Pa. 8, 85 Atl. 14. But in the absence of statute the owner of the 
premises is under no duty to such persons except to avoid wilful harm. New 
Omaha Electric Light Co. v. Anderson (1905) 73 Neb. 84, 102 N. W. 89. Thus 
the owner is not liable if a fireman falls into an unguarded elevator well or un- 
covered air-shaft. Beehler v. Daniels (1894) 18 R. I. 563, 29 Atl. 6; Woods v. 
Miller (1898) 30 App. Div. 232, 52 N. Y. Supp. 217. There is no duty to pay 
damages for injuries received by a policeman in shutting a defective door which 
the owner has left open. Burroughs Adding Machine Co. v. Fryar (1915) 132 
Tenn. 612, 179 S. W. 127. Nor for the death of a policeman who boarded a train 
for the purpose of "apprehending criminals." Creeden v. Boston &■ Maine 
R. R. (1906) 193 Mass. 280, 79 N. E. 344. But a policeman who is invited on th5 
premises to make an arrest is a business visitor and may maintain an action if 
he falls into an unguarded well. Learoyd v. Godfrey (1885) 138 Mass. 315; 
cf. Cameron v. Commercial Co. (1899) 22 Mont. 312, 56 Pac. 358. However, a 
fireman who answers an alarm turned in by the owner is not an invitee of the 
owner, as he would have the same privilege to enter the premises had the alarm 
been turned in by a stranger. Lunt v. Post Printing & Pub. Co., supra. The 
principal case regards it as immaterial whether the plaintiff had an invitation to 
come on the defendant's premises or not, holding he entered "as of right." It is 
submitted that the decision is clearly contrary to the weight of authority, and has 
the effect of imposing upon the owners of property an unreasonable duty in 
respect to coal holes, airshafts on the tops of buildings, etc., which they could 
not anticipate would ordinarily prove perilous to business visitors ; and that the 
reasonable claim of the fireman for injury received in the exercise of duty should 
be met by governmental insurance of men employed in this perilous work. 

Torts — Negligence — Proximate Cause — Intervening Responsible Agent. — 
The plaintiff employed the defendant as his confidential agent in financial matters, 
and in connection therewith sent him a letter which was libellous of third persons. 
Through the negligence of the defendant this letter came into the hands of a 
business associate of those who had been libelled, who (although he was told 
that it was personal and not to read it) read it and communicated its contents 
to them. The latter sued the plaintiff for the publication of the libel to the 
defendant and recovered. The plaintiff then sued the defendant for negligence 
in permitting the letter to be exposed. The plaintiff was given a judgment for 
nominal damages by the Court of Appeals. He then brought this appeal claim- 
ing that he was entitled to damages to the full amount recovered against him in 
the libel suit, as assessed by the jury in the court of first instance. Held (two 
judges dissenting), that the plaintiff could not recover, although the defendant 
was negligent, since the voluntary wrongful act of a third person intervened be- 
tween the defendant's negligence and the plaintiff's damage. W eld-Blundell v. 
Stevens (1920, H. L.) 36 T. L. R. 640. 

The instant case reflects the confusion and narrow points of view which are 
found in a great many cases which have involved the question of causation. See 
Vicars v. Wilcox (1806, K. B.) 8 East, 1. Where the intervening act has been 
instinctive, the courts have followed the "squib" case. Scott v. Shepherd (1773. 



